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which may properly be imposed by a grantor or testator, are those 
which forbid a conveyance or devise to specified persons, leaving the 
owner free to alienate to any one else. 

The problem as to the validity of a restraint aimed at preventing 
all alienation except to particular persons was recently presented in 
Manierre v. Welling (R. 1. 1911) 78 Atl. 508. In that case the testator 
devised his real estate in equal shares to his children and to the chil- 
dren of those of them who were dead, and provided for an executory 
devise over in case any devisee alienated or devised his portion to any 
one other than a descendant of the testator, or to the wife or husband 
of some descendant for life, without the consent of all descendants 
then living and of full age. Inasmuch as this stipulation restricted 
the power of alienation to a comparatively small class of persons, it 
was clearly a substantial limitation on the rights of ownership, and 
was, therefore, properly held invalid. 



Plaintiff's Divorce as a Statutory Defence to an Action for 
Alienation of Affections. — The fact that marriage, although exhibiting 
certain contractual attributes, 1 is in reality a status 2 indicates that the 
effect of its dissolution upon the rights arising during its continuance 
must be determined both by the relation which they bear to the status 
itself and by the nature of the decree by which it is dissolved. In the 
event of an annulment, since the marriage is thereby rendered void 
db initio, all rights which have grown up under it are naturally 
destroyed. 8 A divorce, however, does not operate thus restrospectively 
but in effect affirms the fact of the marriage and confers upon the 
parties a new status rather than revives their pre-marital condition.* 
Nevertheless, those rights which depend for their existence upon 
the continuance of a marital relation must necessarily be terminated 
by this change of status. On the other hand, those rights which are 
not so essentially incidents of the marriage as to be incapable of 
existing independently of it will survive its dissolution. It is in 
accordance with this principle that the wife retains her husband's 
legal settlement 5 and a claim for §upport in the form of alimony, 8 
and that the husband is still immune from liability for an assault 
committed by him upon his wife during coverture. 7 

Since the right to the wife's consortium is dependent on the ex- 
istence of the marriage relation, it is clearly of the former clas3 and 
consequently is extinguished by divorce. It does not follow, how- 
ever, that a cause of action predicated upon a loss of consortium is 
similarly contingent. This latter right is indeed a chose in action 8 
quite distinct from the marital right itself, and just as an action 

l Keyes v. Keyes (1851) 22 N. H. 553. 

•Noel v. Ewing (1857) 9 Ind. 37; Adams v. Palmer (1863) 51 Me. 480. 

*2 Bishop, Mar. Div. & Sep. §§ 855, 1597. 

4 2 Bishop, Mar. Div. & Sep. §§ 1623, 1670. 

"Inhabitants of Dalton v. Inhabitants of Bernardstown (1812) 9 Mass. 
201. 

"Rotnaine v. Chauncey (1892) 129 N. Y. 566; 10 Columbia Law Re- 
view 555. 

'Abbott v. Abbott (1877) 67 Me. 304. 

"Campbell v. Perry (1890) 9 N. Y. Supp. 330; Cincinnati v. Hafer 
(1892) 49 Oh. St 6b. 
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for trespass survives a transfer of the property affected so the inabil- 
ity of a plaintiff to demand his wife's society and services should not 
bar a recovery to ■which he has once become entitled. These prin- 
ciples are recognized in the rule that the husband's action for criminal 
conversation, which is likewise founded upon the loss of consortium, 8 
remains unaffected by divorce even though decreed because of the 
plaintiff's gross misconduct. 10 It seems clear, therefore, that such a 
cause of action, although conditioned at its inception upon the mar- 
riage relation, neither springs directly from it nor depends for its 
enforcement upon the continuance of the status. 

In a recent case, however, Hamilton v. McNeill (la. 1911) 129 
N. W. 480, the court in dealing with a statute which provided that 
the party adjudged guilty in a divorce proceeding should forfeit 
all rights acquired by the marriage, held that a decree establishing 
the husband's fault could be pleaded as a defence to an action for 
alienation of his wife's affections. The minority of the court refused 
to assent to this conclusion, and argued both that the right in ques- 
tion was not one "acquired by the marriage," and that the plaintiff 
should be allowed to show that he had colluded in the procurement 
of the decree and that he was not in fact the guilty party. With 
reference to this last position it is of course true that neither party 
is allowed to maintain direct proceedings to vacate a decree procured 
by his own deliberate fraud, 11 and thus make the court an instrument 
of his wrongful purposes. 12 This principle, moreover, has even been 
applied in similar cases of collateral attack. 13 Although it may con- 
ceivably be argued that the same reason should preclude him from 
impeaching a decree when relied upon by a third person, yet since 
a judgment is res adjudicate only between the parties and their priv- 
ies, 14 it may of course be attacked collaterally by a stranger 15 and, 
as against him, it would seem, even by a party himself. 1 * The question 
therefore seems to resolve itself into an inquiry as to whether the fact 
that the plaintiff's case depends upon the establishment of a fraud 
practiced by him in the prior action should be held to preclude his 
recovery. There appears, however, to be no authority in support of 
such a conclusion, and in the absence of circumstances giving rise 
to an estoppel the fact of the deception should not affect rights which 
are independent of the divorce; nor does the further objection based on 
public policy seem to have force, since the new status of the parties 
can neither be affected by such a collateral impeachment not exposed 
to direct attack. Accordingly it seems that the position taken by the 
dissenting judges on this branch of the case is preferable. But even 

'Evans v. O'Connor (1899) 174 Mass. 387; Hermance v. James (N. Y. 
1866) 32 How. Pr. 142. 

"Bromley v. Wallace (1803) 4 Esp. 237; Lewis v. Roby (1907) 79 Vt. 
487. 

u 2 Bishop, Mar. Div. & Sep. § 1548; Prudham v. Phillips (1775) 
Amb. 763. 

u 2 Bishop, Mar. Div. & Sep. § 1548. 

"In re Ellis (1893) S5 Minn. 401; France v. France (1903) 79 N. Y. 
Supp. 579; Kan-en v. Karren (1902) 25 Utah 87; Orth v. Orth (1888) 
69 Mich. 168. 

"Corry v. Lackey (189s) 105 Mich. 363; Gill v. Read (1858) 5 R- I- 
343; Freeman, Judgments (3rd ed.) 313. 

u 2 Bishop, Mar. Div. & Sep. §§ 1565, 1567. 

"Corry v. Lackey supra; Gill v. Read supra. 
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if it were possible to supoort the contention of the majority in this 
regard, yet in view of the above-mentioned distinction between the 
right of consortium and the cause of action arising from a violation 
thereof, the right of recovery for alienation of affections cannot 
properly be said to have been "acquired by the marriage." It follows 
then by analogy to the kindred action for criminal conversation" 
that neither the fact of the divorce nor the question of guilt should 
have operated as a defence to the plaintiffs action. 18 

"See Evans v. O'Connor supra; Hermance v. James supra. 
"See Michael v. Dunkle (1882) 84 Ind. 545; Modisett v. McPike 
(1881) 74 Mo. 636; Knickerbocker v. Worthing (1904) 138 Mich. 224. 



